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Brainlab, Inc.
5 Westbrook Corporate Center · Suite 1000
Westchester · IL 60154 · USA

phone:
fax:

County of Ventura, owner/operator of
Ventura County Medical Center
300 Hillmont Ave
Ventura, California, 93003-1651
United States

+1 708 409 1343
+1 708 409 1619

Westchester, July 20, 2023
Quotation QN-VCMCVC-MXW-181

Delivery: DDP (Incoterms 2020)
Payment Terms: 0% Order Confirmation, 90% Delivery, 10% Acceptance
The prices and conditions set forth in this quotation are valid for a period of 90 days from the date of its issue.
The attached terms with the title 'Standard Terms and Conditions-Brainlab, Inc.' are hereby incorporated and
form an integral part of this quotation.

Pos. Art.No. Description Qty.

L O O P - X 
1 22183 LOOP-X DISPOSABLE STERILE DRAPE SET (5 PCS) 1

F R E I G H T ,   I N S U R A N C E   A N D   F E E S 
2 50780 FREIGHT, INSURANCE AND FEES 1

USD

TOTAL EXCL. TAX 1,690.00

Brian Maxwell
Area Account Manager
brian.maxwell@brainlab.com



QN-VCMCVC-MXW-181 - p. 2 of 3

Medical devices included
Please see below a table showing the relation between quoted articles and medical devices (UDI-DI).

UDI-DI is the medical device Unique Device Identifier – Device Identifier.

Pos. Art.No. Quoted Item Name UDI-DI EU Declaration of Conformity Name

1 22183 LOOP-X DISPOSABLE STERILE DRAPE SET (5 PCS) 04056481142827 Loop-X Disposable Sterile Drape Set
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LOOP-X
1 | 22183 | LOOP-X DISPOSABLE STERILE DRAPE SET (5 PCS)
The Loop-X Disposable Sterile Drape Set creates a sterile barrier between the OR field and the imaging
device, therefore allowing intraoperative 2D imaging of patients.
-   Set consists of four parts, each packaged sterile in a separate pouch: Gantry drape, Source bag, Detector

bag, Detector/gantry drape
-   Quantity: 5 sets

COMPATIBILITY:
-   Loop-X

FREIGHT,  INSURANCE  AND  FEES
2 | 50780 | FREIGHT, INSURANCE AND FEES
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1. DEFINITIONS AND APPLICATION 
1.1. “Affilate” of a party means a person or entity which controls, is controlled 

by, or is under common control with, a party, for as long as such control 

exists. “Control” for purposes of this definition means (i) in the case of 

corporate entities, direct or indirect ownership of fifty percent (50%) or 

more of the stock or shares entitled to vote for the election of directors, 

and (ii) in the case of non-corporate entities, direct or indirect ownership 

of fifty percent (50%) or more of the equity or income interest therein. 

1.2. “Brainlab” means Brainlab, Inc. 

1.3. “Delivery” means (i) with respect to hardware, delivery of the Product, and 

(ii) with respect to Software, either remote delivery, delivery at Customer’s 

site, or delivery via download. A Software activation key will be provided 

if applicable. 

1.4. “Products” means all Software and hardware products set out in the 

Quote. 

1.5. “Quote” means the quotation to which these Standard Terms and 

Conditions are attached. 

1.6. “Services” means the services specifically set out in the Quote or 

performed as part of or in connection with a Product purchase, rental, or 

lease or an acquired Software license, such as, for example, installation 

and warranty services. 

1.7. “Software” means software to be delivered or made otherwise available 

by Brainlab and set out in the Quote. 

1.8. “Term” means the time period set out in the Quote for either the provision 

of Operating Products or a Software license or for the provision of 

Services. 

1.9. “Third Party Products” means Products manufactured by a third party and 

provided to Customer by Brainlab.  

1.10.  All Products and Services are furnished only on these terms and 

conditions and any exhibits hereto. 

1.11. These standard terms and conditions are deemed to be accepted at the 

latest upon Delivery of the Products and/or performance of the Services. 

2. QUOTE / ORDER CONFIRMATION 
2.1. Brainlab’s quotations are non-binding and constitute solicitations for 

offers to purchase, rent, lease or license only. Brainlab agrees to be bound 

by the quoted prices for a period of ninety (90) days. 

2.2. A Quote may contain Software, hardware Products and/or Services. 

Hardware Products listed in a Setup Proposal Section of the Quote are 

offered for sale. Hardware Products listed in an Operating Proposal 

Section of a Quote are offered on a term basis (“Operating Products”) for 

the identified Term. Software is always licensed, subject to the license 

conditions set out in Section 14 below and further license conditions set 

out in the Quote, if any. 

2.3. After receipt of Customer’s purchase order, Brainlab may conduct a 

technical contract review in order to review compatibility of the Products 

and Services with Customer’s existing equipment. Subsequently, Brainlab 

may send Customer a final order confirmation or provide Customer with a 

new amended quotation according to clause 2.1 above. 

2.4. A final and binding contract comes into force no sooner than upon receipt 

by Customer of Brainlab’s final order confirmation. 

2.5. If Customer requests any changes to the configuration covered by the 

contract after receipt of Brainlab’s order confirmation, Brainlab shall 

reasonably consider such request, however additional costs incurred due 

to the changes shall be borne by Customer. 

2.6. Brainlab shall be entitled to appoint subcontractors to perform any 

Services. 

3. THIRD PARTY PRODUCTS 
3.1. If Customer enters into any contracts with third parties that are technically 

related to the Products, Brainlab assumes no responsibility for such 

contracts with third parties or the products covered thereunder. 

3.2. Brainlab warrants compatibility with Third Party Products or other third 

party products explicitly listed in the Product manual or other technical 

documentation only in the version which is current on the date of the order 

confirmation. 

3.3. Brainlab shall not be liable for any damages whatsoever occurred due to 

or in connection with any future changes of any third party products. This 

applies, for example, to orthopedic or other implants, microscopes, 

magnetic resonance units, and CT scanners. 

3.4. Customer shall make reasonable efforts to make third party products 

available during installation for any required acceptance or compatibility 

testing as reasonably required by Brainlab. 

3.5. Unless otherwise agreed to by Brainlab, Customer shall be solely 

responsible for the installation and maintenance of Software that is 

indicated for use on third party computer hardware. 

4. PRICING / PRICE INCREASES 
4.1. Unless otherwise indicated in the Quote, prices as set forth in Brainlab’s 

quotations are DDP (delivered duty paid). Insurance, freight, taxes and 

other charges are included in the total Quote price. 

4.2. Unless otherwise stated in the Quote, Brainlab reserves the right to adjust 

any periodic fees, including but not limited to monthly, quarterly or yearly 

Software subscription or Service fees or fees set out under the Operating 

or Setup Proposal Section of the Quote, if any (“Periodic Fees”). Such 

price changes become effective in the contract year following the price 

adjustment, provided that Brainlab has notified Customer of these 

changes at least four (4) months in advance. 

5. PAYMENT TERMS 
5.1. Payment terms and/or letter of credit requirements are set out in the 

Quote. 

5.2. If no payment terms are set out in the Quote, the following shall apply: 

For total amounts exceeding $15,000.00 USD (or an equivalent amount in 

any other currency) incl. sales tax, terms of payment are as follows: 

 30% net of total within 3 days from receipt by customer of 

Brainlab’s final order confirmation  

 60% net of total within 10 days from date of Delivery 

 10% net of total within 10 days from date of acceptance of the 

Product. 

For purposes of this Section, for Products, particularly but not limited to 

Software, where no acceptance procedure is performed, acceptance shall 

be deemed to have occurred simultaneously with Delivery. 

Payments of up to $15,000.00 USD (or an equivalent amount in any other 

currency) incl. sales tax shall be due and payable in full within 14 days 

from date of invoice. 

5.3. In the event Customer desires to pay the aggregate amount of the Periodic 

Fees (such amount being the Periodic Fee multiplied by the number of 

months in the Term) (“Aggregate Fee”) in one lump-sum, Customer shall 

notify Brainlab of such intention and the Aggregate Fee shall be due 

according to the payment terms set forth in Section 5.2. 

5.4. In case shipment or Delivery is delayed due to circumstances caused by 

or within the responsibility of Customer, Delivery shall be deemed 

performed, and the payment due upon Delivery shall be due and payable, 

30 days after Brainlab reports ability to deliver. Customer shall bear and 

indemnify Brainlab for any and all additional costs caused by the delay. 

5.5. In case of delay of execution of the acceptance protocol due to 

circumstances caused by or within the responsibility of Customer, 

payment due upon acceptance of the Product shall be due and payable 

in full upon the earlier of six months after Delivery or acceptance. 

Customer shall bear and indemnify Brainlab for any and all additional 

costs caused by the delay. 

5.6. Brainlab shall be entitled to assign or transfer any of its rights and/or 

payment claims against the Customer or other persons or entities to any 

of its Affiliates or to a third party at Brainlab’s sole discretion at any time. 

5.7. For Services, if no payment terms are set out in the Quote, payments shall 

be made annually in advance. The first payment shall be due within 10 

days from receipt by Customer of the order confirmation. 

5.8. If a security deposit is set out in the Quote (“Security Deposit”), it shall be 

payable within ten (10) days of the date of the related invoice. The Security 

Deposit may be commingled by Brainlab with other funds and shall not 

bear interest. If Brainlab applies the Security Deposit to Customer’s 

obligations, Customer shall immediately restore the same. Upon 

Customer’s full performance of all of Customer’s obligations, Brainlab 

shall, at the request of Customer, return any remaining Security Deposit 

to Customer. 

5.9. The first of any applicable Periodic Fees shall be due and payable within 

ten (10) days of execution of the acceptance protocol or first patient 

treatment, whichever occurs earlier. Thereafter, the Periodic Fee shall be 

due and payable before the third day of the respective payment periods 

indicated in the Quote. 

5.10. Customer shall pay as directed by Brainlab or reimburse Brainlab upon 

demand for all taxes, including but not limited to sales, use, or property 

taxes (exclusive of federal and state taxes based on or measured solely 

by Brainlab's net income), fees, charges or assessments, of whatsoever 

kind, whether based on the fee, rent or levied, assessed or imposed upon 

the Products or upon or in respect of the manufacture, purchase, delivery, 

ownership, leasing, use, return or other disposition of the Products, now 

or hereafter levied, assessed or imposed under the authority of a federal, 

state or local taxing jurisdiction, regardless of when and by whom 

payable. In the event Customer is a tax exempt entity, Customer shall 

notify Brainlab in writing and provide written evidence of such status 

5.11. All payments not made when due pursuant to this agreement shall be 

subject to late charges of the lesser of (i) one and one-half percent (1.5%) 

per month of the overdue amount or (ii) the maximum amount permitted 

under applicable law. 

5.12. In case of partial Delivery by Brainlab, Customer shall pay an appropriate 

part of the amount due, e.g. if one or more separable components remain 

to be delivered, Customer shall pay the amount due for all components 

that have been delivered. The amount due shall be paid in full if the 

components that have not been delivered are only of minor value and do 

not affect the Product’s suitability for safe clinical use. 

5.13. Customer shall not be entitled to offset claims without the prior written 

consent of Brainlab. 

5.14. Customer agrees to provide all information reasonably requested by 

Brainlab to carry out credit approval. 

6. SITE PLANNING/ CUSTOMIZATION 
6.1. The Customer is responsible for the site and technical setup and for 

meeting any regulatory, structural, or radiation prerequisites as they may 

be required by Brainlab, or any applicable law. Validation or assessment 

of such prerequisites shall be at Customer’s expense. The readiness for 

installation, which may require formal validation 10 days prior to 

installation, may be a condition for beginning the installation at Brainlab’s 

reasonable discretion. 

6.2. Customer shall obtain any permits, approvals, licenses, certifications, 

local or otherwise, that may be required for installation or operation of the 

Products. If any such requirement is expected to impact Customer’s 

readiness for taking delivery or installation or require changes to the 

contract, Customer shall notify Brainlab without delay. 

6.3. If applicable and included with the Products, Services may include site 

planning with a design phase for, including but not limited to, layout, 

electrical wiring, network integration, and routing. 
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6.4. The formal end of the design phase, if any, is defined as the project 

milestone “Design Freeze”. The Design Freeze document sets out the 

layout of the Product installation. It is decisive, for example and without 

limitation, for network specifications, power, grounding, required wiring 

etc. In the event that Customer requires changes to any item set out in the 

Design Freeze document, Brainlab and Customer will review the impact 

of such changes. If Brainlab, in its sole discretion, decides to initiate a 

change request process, any additional costs that are caused by such 

changes will be borne by Customer and the project schedule shall be 

adjusted to reflect any additional time necessary to make such changes. 

For the sake of clarity, Brainlab shall in no case be obligated to make any 

changes to the items specified in the Design Freeze document. 

6.5. Customer must approve the Design Freeze in writing. 

6.6. In the event of a conflict between the signed Design Freeze and any other 

previous drawings, tender specifications or other specifications, the 

Design Freeze shall prevail. 

7. DELIVERY 
7.1. Brainlab shall use commercially reasonable efforts to deliver the Products 

within three (3) months from receipt by Customer of Brainlab’s final order 

confirmation or at an agreed date. 

7.2. If Delivery is delayed or hindered due to Act of God, strike, regulatory 

difficulties, a pandemic, epidemic, serious viral outbreak or due to any 

other unforeseen circumstances (whether similar to the preceding  events 

or not), Brainlab shall be entitled to postpone performance for the duration 

of the obstruction and an additional appropriate time to resume 

performance and/or to make partial shipments or provide partial Services. 

7.3. Meeting the scheduled Delivery dates is contingent upon Customer 

providing proper and reasonable cooperation in a timely manner, 

including but not limited to the provision of technical support, precise and 

complete data and information on all aspects related to the Delivery and 

installation of the Products. 

7.4. If the date of Delivery is postponed by Customer or if Delivery is delayed 

for reasons within the responsibility of Customer, Brainlab may, at its 

reasonable discretion, ship the Products to storage or, if shipment is 

already in progress, also revert shipment to Brainlab’s premises. Section 

5.4. above applies. Any additional costs caused thereby will be borne by 

Customer, including but not limited to transport and/or storage related 

costs and insurance. At the reasonable discretion of Brainlab, the 

Customer shall provide an adequate warehouse with appropriate storage 

environment (e.g. climate controlled and insured). Brainlab reserves the 

right to claim further damages. 

7.5. Customer shall arrange for barrier-free transportation of Brainlab shipping 

crates as reasonably required from the Customer’s receiving area 

(including adequate parking space for transportation vehicle) to the 

installation site or to the storage room, and, if applicable, from the storage 

room to the installation site. Unless otherwise agreed between the parties, 

Customer shall provide a loading dock with capabilities for non-power 

tailgate delivery. Costs for necessary traffic control, rigging and 

transportation equipment or labor, any adjustments made to doorframes, 

hallways, ceilings, or other facility structures, as well as dust and noise 

protection related to existing equipment shall be borne by the Customer. 

8. TRANSPORTATION AND RISK OF LOSS 
8.1. Brainlab shall be entitled to insure the Products for transportation at 

Customer’s expense. Appropriate means of transportation to Customer’s 

site will be chosen by Brainlab. 

8.2. Upon Delivery of the Products to Customer’s premises, or, if Delivery is 

delayed due to circumstances caused by or within the responsibility of the 

Customer, upon Brainlab’s reporting ability to deliver, Customer hereby 

assumes and shall bear the entire risk of loss of, theft of, damage to, or 

destruction of the Products from any cause whatsoever (“Casualty 

Occurrence”). No Casualty Occurrence to the Operating Products shall 

relieve Customer from its obligation to pay Periodic Fees or to perform 

any other of its obligations hereunder. Customer shall promptly notify 

Brainlab in writing of any Casualty Occurrence to Operating Products and 

shall, at its sole cost and expense, within twenty (20) days cause the repair 

of any Operating Products to first class condition. Notwithstanding the 

foregoing, if Brainlab deems repair unfeasible, then, at Brainlab’s option, 

Customer, at its sole cost and expense shall (i) procure from Brainlab the 

replacement of damaged or stolen Operating Products, or (ii) pay to 

Brainlab the sum of the following: 1) all sums then due to Brainlab under 

this agreement 2) the unpaid balance of the Fees attributable to the 

remainder of the applicable Term and 3) twenty percent (20%) of the total 

of all costs to Brainlab of and relating to purchasing and making available 

the Operating Products, plus taxes and other charges. 

8.3. For Operating Products, Customer shall, at its sole cost and expense, 

obtain and maintain commercial general liability insurance and property 

insurance (including coverage against a Casualty Occurrence in an 

amount equal to at least the full replacement value of the hardware 

included in the Operating Products, based on the then current list price) 

satisfactory to Brainlab covering both personal injury and property 

damage arising out of or in connection with the use or operation of the 

Operating Products with limits of at least $1,000,000 USD per occurrence 

and $3,000,000 USD in the aggregate. Customer shall name Brainlab or 

Brainlab’s assignee as additional insured on the commercial general 

liability and as loss payee on the property insurance. In addition, the 

policies shall grant a waiver of subrogation on behalf of Brainlab. 
Customer shall provide to Brainlab a certificate of insurance evidencing 

such insurance coverage. Customer hereby irrevocably appoints Brainlab 

as Customer’s attorney-in-fact to make claims for, receive payment of, 

and execute and endorse all documents, drafts or checks for a Casualty 

Occurrence or returned premiums under any insurance policy required 

herein. 

9. INSTALLATION / ACCEPTANCE / ACCEPTANCE PROTOCOL 
9.1. Installation will be performed (i) remotely or (ii) by a Brainlab Service 

Engineer or other party designated by Brainlab within three (3) months 

after Delivery or within a period otherwise agreed upon or set out in the 

Quote. On-site installation will generally require no more than two visits of 

a Brainlab engineer, unless otherwise specified by Brainlab. If one visit is 

sufficient, or if more than two visits will be required, Brainlab will notify 

Customer in advance. 

9.2. If completion of the installation is delayed for more than six (6) months 

after Delivery due to circumstances caused by or within the responsibility 

of Customer, including but not limited to false or incomplete technical 

information regarding Customer’s equipment or premises, or incorrect or 

missing data, Customer shall be charged any and all additional costs 

resulting from such delay. In addition, Brainlab shall no longer be 

obligated to perform the installation. 

9.3. If more than the specified number of visits of a Service Engineer are 

required due to circumstances caused by or in the responsibility of 

Customer, Customer shall bear the additional costs. 

9.4. Up to ten (10) man hours of engineer’s overtime work , i.e. work outside 

Brainlab’s normal working hours (Mo-Fri, 8 a.m. – 5 p.m.), during 

installation are included in the price indicated in the Quote. Any additional 

working hour or fraction thereof outside normal working hours requested 

by Customer will be charged to Customer according to Brainlab’s then 

current price list. 

9.5. After complete installation and prior to final acceptance, one of Brainlab’s 

Service Engineers will test the Products, either at Customer’s premises or 

remotely, to evaluate its capability of functioning according to the 

specifications. At least one representative of Customer shall be present 

during this procedure. The acceptance may also have an extended scope 

covering use of Products in conjunction with third party products. 

9.6. After successful performance of the acceptance test, Customer shall 

accept the Product and sign Brainlab’s acceptance protocol to verify 

acceptance. Customer agrees that signature of a present healthcare 

professional shall be legally binding on Customer. The acceptance 

protocol shall become part of the contract. It shall be provided to the 

Customer prior to installation upon request. 

9.7. Acceptance shall not be refused because of minor problems that do not 

affect the suitability for safe clinical use. Acceptance shall be deemed to 

have occurred, and the final payment shall be due and payable, if 

Customer refuses acceptance due to such minor problems. 

9.8. The Product may not be used for patient treatment before the applicable 

acceptance test has been performed successfully and the acceptance 

protocol has been signed. 

9.9. If Customer performs any kind of patient treatment before signing the 

applicable acceptance protocol, the Product shall be deemed accepted 

and payment of the last installment shall be due. 

9.10. Customer shall be solely responsible for effectiveness, correctness, cost 

and timely implementation of any clinical and physics setup-procedures, 

including but not limited to sterilization of non-sterile surgical instruments 

or acquisition and documentation of radiation beam data, as applicable.  

10. EXAMINATION AND NOTIFICATION OF DEFECTS 
10.1. Customer shall inspect the packaging and the Products immediately upon 

Delivery and shall report any damage to the shipping agent without delay. 

10.2. During the acceptance test, Customer shall examine the Product in the 

presence of a Brainlab Service Engineer. Any defect or missing part shall 

be listed in the acceptance protocol. 

10.3. Brainlab will not accept complaints relating to malfunctions or missing 

items that have not been reported as set out above, unless the defect was 

indiscernible at the time of the examination. 

10.4. In case such defect occurs later, Customer will notify Brainlab within 14 

days after occurrence. Otherwise, the Products shall also be deemed 

accepted regarding this defect. 

11. TRAININGS / OR ASSISTANCE 
11.1. The contract may also include a specified number of trainings / OR 

assistance sessions. If the Quote contains Operating Products, all training 

and OR assistances included as part the description of such Products 

shall occur within the Term, unless otherwise agreed to by Brainlab.  Upon 

expiration or termination of the Term, Customer shall no longer be entitled 

to such training and OR assistances. If the Term is for less than one (1) 

year and Customer renews the Term for any additional period, Customer 

shall not be entitled to the additional training and OR assistance which is 

automatically included in the description of the Brainlab Product being 

renewed. Customer may purchase additional training and/or OR 

assistance.  

11.2. After successful performance of training for Brainlab Products, the training 

acceptance protocol must be signed by an authorized representative of 

the Customer, if applicable. 

11.3. No Products may be used before the applicable training has been 

performed and any applicable training acceptance protocol has been 

signed. 

11.4. Customer warrants that the Products will be operated only by trained 

personnel. 

12. WARRANTY 
12.1. Brainlab warrants that the Products are free from defects in material and 

workmanship under normal use and in substantial compliance with 

operational features of Brainlab’s published specifications at the time of 

sale. The warranty period shall be one (1) year beginning (i) 6 months after 
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delivery, (ii) 3 months after installation, (iii) acceptance of the purchased 

goods, or (iv) treatment of the first patient, whichever occurs first 

12.2. In the event that any malfunctions occur, Customer shall immediately 

cease using the Product and inform Brainlab hereof without delay. 

Customer shall not resume use of the Product before Brainlab has given 

notice that the malfunction has been eliminated. 

12.3. Brainlab will, at its own discretion, repair or replace defective parts or 

Products. 

12.4. During the warranty period, Customer may request up to ten (10) hours of 

engineer’s overtime work for Service visits. Any additional working hour 

or fraction thereof outside normal working hours requested by Customer 

will be charged to Customer according to Brainlab’s then current price 

list. 

12.5. The quality of Products is to be measured exclusively by the given 

specifications which are hereby incorporated in the contract. The 

specifications are subject to change without notice as far as such change 

is not material and the suitability for the intended use is not reduced. 

12.6. In the interest of conservation of scarce materials, Products, including 

repair or replacement parts or components, may contain remanufactured 

parts. Such parts are subject to the same high standards of quality control 

applied to other parts and are covered by this warranty. 

12.7. THIS LIMITED WARRANTY IS EXPRESSLY IN LIEU OF AND EXPRESSLY 

EXCLUDES ALL OTHER EXPRESS OR IMPLIED WARRANTIES 

INCLUDING BUT NOT LIMITED TO WARRANTIES OF 

MERCHANTABILITY AND OF FITNESS FOR A PARTICULAR PURPOSE, 

COMMERCIAL PRACTICE, USE, OR APPLICATION. 

12.8. Notwithstanding anything to the contrary contained herein, Brainlab does 

not warrant that the Software will be error-free or bug-free or that the use 

of the Software will be uninterrupted. In addition, except as otherwise 

stated herein, the Software is provided without any additional warranties. 

12.9. Notwithstanding the one (1) year warranty period referenced in Section 

12.1, repair or replacement parts (“Spare Parts”) provided during the 

warranty carry the same warranty set forth in Section 12.1 for the 

unexpired portion of the original warranty period. Spare Parts provided by 

Brainlab under a purchased service contract are covered for the unexpired 

portion of the service contract period. 

12.10. Any original parts removed and/or replaced during any repair process 

shall become the property of Brainlab. 

12.11. Customer’s claims are only valid when made in writing. 

12.12. Customer shall bear the costs for any disposable parts needed for use 

of the Products, as well as any further costs of operation.  

12.13. No representation is made as to the accounting validity, adequacy or 

compliance with the standards set forth in the criteria found within, but 

not limited to, the industry accounting standards as defined by the 

Financial Accounting Standards Board (FASB), Generally Accepted 

Accounting Principles (GAAP), the International Accounting Standards 

Board (IASB), or any other accounting standard defined by an 

independent third party or government agency. If desired, Customer 

should consult a Certified Public Accountant (CPA) and/or attorney before 

entering into this Agreement. 

13. WARRANTY EXCLUSIONS AND PERFORMANCE OF SERVICE 
13.1. Any warranty is excluded and, further, Brainlab shall not be obligated to 

perform any Services in case of: 

 general wear; 

 accident; 

 lack of proper care; 

 use of Products that is not in compliance with Brainlab’s manuals, 

instructions for use and a reasonable degree of care or failure to use 

Brainlab systems under normal or specified operating conditions 

and environment; 

 use of Products in combination with devices, parts of devices, or 

accessories that have not been expressly cleared by Brainlab for 

use with such Products; 

 maintenance or repair of Products that have not been authorized by 

Brainlab; 

 unauthorized modification or alteration of Products; 

 failure of Customer to immediately report any malfunction of a 

Product or continuous use of the Product after occurance of any 

such malfunction; 

 faults, failures or damages caused by intentional or negligent 

behaviour; or 

 circumstances beyond Brainlab’s control, including but not limited 

to force majeure, acts of God, power and/or environmental failures. 

13.2. Customer shall allow Brainlab free access to the Products, including 

online access if remote service is performed. This shall, in particular, not 

be made contingent on the limitation of Customer’s liability. Customer 

shall offer a suitable workplace, including access to a telephone if needed. 

Brainlab shall use this telephone line exclusively to perform the Services 

13.3. Customer shall ensure safe conditions at the location of the Products. 

Particularly, Customer shall inform Brainlab of existing safety regulations 

that are relevant for Brainlab personnel. 

13.4. Customer and Brainlab shall mutually agree on dates and times for 

Service visits at least 48 hours in advance. This shall not apply to Service 

provided on a time and material basis, where more advance notice may 

be required. 

13.5. Brainlab will provide Services Monday through Friday from 8.00 am untill 

5.00 pm. Services provided at other times will be charged to the Customer 

as overtime unless otherwise agreed.  

13.6. In the event that a Service, installation or other appointment is cancelled 

due to reasons within Customer’s responsibility, Customer shall inform 

Brainlab at least 24 hours in advance. 

13.7. In the event that Customer fails to notify Brainlab in due time, Brainlab 

shall be entitled to charge Customer for all costs reasonably incurred with 

regard to the appointment. 

13.8. Brainlab shall respond to Customer reports of malfunctioning Products by 

phone, fax or email within no more than 24 hours by phone call. If the 

malfunction cannot be eliminated by phone call, the dispatch of spare 

parts as well as maintenance and repair will normally be initiated within 

one working day after the problem analysis by phone, pending availability 

of personnel and material. Notwithstanding the foregoing, in the event the 

defective Product is the Brainlab Dash System, or any component or 

accessory thereto, Customer shall ship such defective Product to Brainlab 

for replacement or repair. Customer shall properly package the Dash 

Product so as to avoid damage during transit and shall ship the Dash 

Product with a reputable carrier and shall provide to Brainlab the 

applicable tracking information upon shipment. 

14. INTELLECTUAL PROPERTY, SOFTWARE LICENSES 
14.1. All rights to patents, trademarks, and any other intellectual property shall 

remain the property of Brainlab, its affiliates and/or its licensors, as 

applicable. Brainlab and/or its affiliates, suppliers and/or licensors 

presently owns and will continue to own all right, title, and interest in and 

to the Software and its source code, and any and all copyrights, 

trademarks, trade names, logos and other proprietary rights in and to the 

Software and any other materials provided to or otherwise made available 

to Customer hereunder, and all worldwide intellectual property rights 

embodied herein 

14.2. Brainlab grants Customer a limited, non-exclusive, non-transferable 

license to use Software acquired hereunder subject to the restrictions set 

forth in these terms. Software may only be accessed and/or used (a) in 

accordance with its intended use; (b) on the Brainlab hardware on which 

it is delivered or on which it is installed; (c) for the Term, if provided on a 

subscription basis, or perpetually, if not provided on a subscription basis; 

(d) by Customer and/or its Affiliate; (e) at the Customer location indicated 

in the Quote, and/or, solely with respect to Software installed on a 

Customer or Affiliate owned server, at an Affiliate co-located in the same 

geographic setting; and (f) by the number of permitted concurrent users 

indicated in the Quote, or if no number of concurrent users is indicated in 

the Quote, by one (1) authorized user at a time. 

14.3. Customer hereby accepts any further license conditions for Software that 

may be required by third party manufacturers or licensors in so far as such 

conditions are commonly used or reasonably acceptable to Customer. 

Brainlab will make such additional license conditions available to 

Customer upon request. 

14.4. All title and interest to any Software provided to Customer shall remain 

with Brainlab, its affiliates and/or its licensors, as applicable. Customer 

shall not copy, modify or reverse engineer Software and shall prevent third 

party access to the Software. 

14.5. The Software under this Agreement is commercial computer software as 

that term is defined in 48 C.F.R. 252-227-7014(a)(1).  If acquired by or on 

behalf of a civilian agency, the U.S. Government acquires this commercial 

computer software and/or commercial computer software documentation 

and other technical data subject to these terms as specified in 48 C.F.R. 

12.212 (Computer Software) and 12.211 (Technical Data) of the Federal 

Acquisition Regulations (“FAR”) and its successors.  If acquired by or on 

behalf of any agency within the Department of Defense (“DOD”), the U.S. 

Government acquires this commercial computer software and/or 

commercial computer software documentation subject to the terms of this 

Agreement as specified in 48 C.F.R. 227.7202-3 of the DOD FAR 

Supplement (“DFAR”) and its successors.  This U.S. Government Rights 

clause is in lieu of, and supersedes, any other FAR, DFAR, or other clause 

or provision that addresses Government rights in computer software or 

technical data under this Agreement. 

14.6. If a Product contains a Microsoft product (“Embedded System”), 

Customer shall not use internet browsing functionality with the Embedded 

System to connect to and access cloud hosted applications, such as 

Microsoft Office 365. This section is a requirement that Brainlab must 

comply with based on its Microsoft OEM Customer License Agreement 

for Embedded Systems 

15. OWNERSHIP AND RETENTION OF TITLE 
15.1. Brainlab shall retain title to any Products that are sold until payment is 

made in full and all claims are settled. 

15.2. In the event that the Setup Proposal Section of a Quote provides for the 

payment of Periodic Fees, then title to the Products set out in such Setup 

Proposal Section shall pass to Customer upon payment of no less than all 

of the Periodic Fees. 

15.3. If third parties take up steps to levy execution upon or otherwise dispose 

of the Products, Customer shall immediately notify Brainlab, if Brainlab 

still holds title of the Products. If Customer fails to do so in due time 

Customer will be held liable for any damages caused. 

15.4. The Operating Products shall at all times be and remain the sole and 

exclusive property of Brainlab notwithstanding that the Operating 

Products may now be, or hereafter become, in any manner affixed or 

attached to, or embedded in, or permanently resting upon real property. 

Customer shall have no right, title or interest therein or thereto except as 

to the use thereof according to their intended use. Customer shall not 

permit its rights or interests hereunder to be subject to any lien, charge or 

encumbrance and shall keep the Operating Products free and clear of any 

and all liens, charges and encumbrances which may be levied against or 

imposed upon Customer for whatever reason. 

QN-VCMCVC-MXW-181



 

 Standard Terms and Conditions - Brainlab Inc FORM 03-223 Rev.3 Page 4 of 5 

15.5. Customer shall not remove any labeling affixed to the Products. 

15.6. Customer, at its sole cost and expense, shall maintain the Operating 

Products in first class condition, normal wear and tear excepted. 

Customer shall keep the Operating Products safe and secure in 

Customer’s possession and control at Customer’s premises. At any 

reasonable time Brainlab or its agents may inspect the Operating 

Products. 

15.7. Without the prior written consent of Brainlab, Customer shall not make 

any alterations, additions or improvements to any Products, whether 

provided on a term basis or sold. In any event, Customer shall, at its cost 

and expense, reverse any alterations, additions or improvements made 

before returning the Operating Products. If not done, all alterations, 

additions or improvements shall be deemed accessions thereto, shall 

belong to and immediately become the property of Brainlab and Customer 

shall remain liable and responsible for the costs to bring the Operating 

Products back into compliance with its original condition. Brainlab shall 

invoice the Customer accordingly. For Operating Products which consist 

of a dedicated computer workstation provided by Brainlab, or which 

reside on a dedicated computer workstation provided by Brainlab, 

Customer shall not install any third party software or programs on the 

dedicated computer workstation.  

15.8. In the event any transaction with respect to any Product sold or provided 

hereunder is qualified or deemed to be a secured loan, Customer hereby 

grants to Brainlab a security interest in such Products which shall secure 

the performance of all of Customer’s obligations of any kind whatsoever, 

whenever originated, to Brainlab.  Customer authorizes Brainlab or its 

designee, and Brainlab reserves its right, to file a Uniform Commercial 

Code financing statement without Customer's signature, in form and 

content and from time to time as Brainlab deems proper, listing Customer 

as a lessee or debtor. Customer represents that it has identified or will 

correctly identify to Brainlab its exact legal name, state of incorporation, 

and location of its chief executive office 

15.9. Upon termination or expiration of the Term or this Agreement, Customer 

shall return the Operating Products to Brainlab and the license for any 

Software included with the Operating Products shall expire. Customer 

shall remove all protected health information from the Operating Products 

prior to returning to Brainlab. Brainlab shall be entitled to deduct from the 

Security Deposit, if applicable, any amounts due for any damage to the 

Operating Products. In the event the damages exceed the Security 

Deposit, Customer shall pay to Brainlab the exceeding amount of such 

damage within ten (10) days of receipt of written notice thereof. Customer 

will be liable and responsible for any damages incurred by Brainlab due 

to a delay by Customer in returning the Operating Products to Brainlab. In 

the event Customer does not immediately return the Operating Products 

upon termination or expiration of this agreement, Customer shall continue 

to incur and be liable and responsible for any and all Periodic Fees (or pro-

rations thereof, if applicable) and taxes until the Operating Product is 

returned to Brainlab. Customer shall be liable and responsible for all costs 

associated with the removal and disposal of the Operating Products, such 

amounts to be due net ten (10) days of the date of invoice issued to 

Customer after removal and disposal of the Operating Products. 

16. TERM AND TERMINATION 
16.1. The Term for the provision of Operating Products shall commence after 

acceptance or sixty (60) days after Delivery of the Operating Products, 

whichever occurs first. At least sixty (60) days prior to the expiration of the 

Term, Customer shall provide Brainlab with written notice of its intent 

regarding the end of term options, Customer shall indicate in its notice of 

intent whether Customer desires to (i) allow the Agreement to expire and 

return the Operating Products and allow the license for any Software 

included to expire; (ii) extend or renew this Agreement; or (iii) purchase the 

Operating Products and procure an ongoing license to any associated 

Software. If Customer desires to renew or extend this Agreement or 

purchase the Operating Products, if available for purchase, the parties will 

meet together to negotiate the renewal term and renewal fees or the 

purchase price, as applicable. If the parties are able to reach an 

agreement, (a) these terms and conditions shall continue to apply; (b) 

Term shall mean the initial Term plus the extension or renewal time period; 

and/or (c) with respect to a purchase, no warranty will be provided. If the 

parties are unable to come to an agreement, this Agreement will not be 

renewed. 

16.2. A Software license Term shall commence upon Delivery of the Software 

according to Section 1.6 above; in the event that Software is installed on 

corresponding Brainlab Product hardware, then the Term shall commence 

upon acceptance of such hardware, or sixty (60) days after Delivery of the 

Software and hardware, whichever occurs first. 

16.3. Service shall be provided for a minimum Term of one (1) year, unless a 

longer Term is specified in the Quote, in which case such longer Term 

shall apply. This shall not apply to service provided on a time and material 

basis. 

16.4. In case of permanent obstructions to Delivery of a Product, Brainlab shall 

have the right to terminate the underlying contract or license in part or in 

whole. Brainlab will promptly inform Customer about the obstructions 

and, in the event of termination of the contract or license, will reimburse 

Customer any payments already made for unavailable parts. 

16.5. If Delivery obstructions last for a period of more than six months, 

Customer may terminate the underlying contract with respect to the 

unavailable parts. Customer may terminate the entire contract only if 

Customer cannot be reasonably expected to have an interest in partial 

Delivery without the unavailable parts. 

16.6. Brainlab may terminate the provision of Operating Products, Term-based 

Software licenses or any other ongoing contractual relationships if 

Customer’s property becomes subject to levy of execution, seizure, or the 

like, or if Customer is in default of payment for more than one month. 

16.7. Notwithstanding the foregoing, either party shall have the right to 

terminate the agreement before its fulfillment in its entirety and with 

immediate effect a) for the provision of Operating Products, Term-based 

Software licenses or any other ongoing contractual relationships, if there 

is a material breach by the other party not remedied within thirty (30) days 

of notice thereof; and b) for all Products: (i) if the other party becomes 

subject to voluntary or involuntary bankruptcy, receivership, or related 

proceedings; or (ii) at a party’s dissolution. 

Statutory provisions regarding termination without notice shall not be 

restricted by the foregoing. 

16.8. If Brainlab terminates this Agreement under Sections 16.6. or 16.7,  

Brainlab shall have the right, to the extent permitted by applicable law, to 

do any one or more of the following: (i) declare the Agreement in default, 

whereupon an amount equal to the present value of the entire unpaid 

balance of the Periodic Fees (the Periodic Fee multiplied by the remaining 

periods) plus any other sums and or damages, is immediately due and 

payable, (ii) pursue any remedy at law, in bankruptcy or in equity, 

proceeding by court action or otherwise; (iii) repossess or take possession 

of the Operating Products or financed Products, together with all 

additions, replacements and attachments, wherever such Operating 

Products or financed Products may be located, and for such purposes 

Brainlab and/or its agents may enter upon any premises of or under the 

control or jurisdiction of Customer or any agent of Customer, without any 

liability for doing so, and take the Products therefrom. Customer hereby 

expressly waives any and all rights to any form of notice, demand, legal 

process and/or judicial hearing prior to any such taking or repossession. 

Customer also expressly waives, and indemnifies Brainlab against, any 

damages, costs and expenses specifically including reasonable 

attorney’s fees in any way relating to or caused any such entry and/or 

repossession. Customer agrees to make such Products available to 

Brainlab at such location as Brainlab may reasonably specify. Upon such 

repossession by or return to Brainlab of the affected Products, all rights 

of Customer in such Products shall terminate; (iv) deactivate any Software 

licenses; and/or (v) hold, scrap or use any such repossessed or returned 

Products for any purpose whatsoever, or sell same at a public or private 

sale, or re-finance the same for such a term and payment as shall be solely 

determined by Brainlab, or hold the Products for future sale or re-leasing, 

solely for the account of Brainlab. In the event the provision of the 

Operating Products is terminated, such termination shall not affect any 

financing of any Products and such amounts shall remain due and payable 

by Customer. 

16.9. Customer hereby waives any right to require Brainlab to sell, lease, rent 

or otherwise use any repossessed or returned Products in mitigation of 

damages.  

16.10. Notwithstanding anything to the contrary contained herein and/or in 

the Quote, Brainlab shall have the right to terminate an ongoing 

agreement, in whole or in part, in the event that one or more of the 

Products that are covered under such agreement reach the Brainlab or 

original equipment manufacturer designated “end of life” or otherwise are 

no longer offered commercially by Brainlab or the original equipment 

manufacturer. Upon the effective date of termination under this 

subsection, Brainlab shall refund to Customer a pro-rated amount of the 

paid amount, reflecting the amount due for the unused portion of the 

agreement. Brainlab shall have no obligation to perform Services or deliver 

parts for Products declared “end of life” beyond the end of life date, which 

will be communicated well in advance to the Customer. 

16.11. Should Customer not agree to a price increase as set out in Section 

4.2 above, then Customer may terminate its ongoing agreement with 

Brainlab by giving at least three (3) months written notice before the end 

of the then current contract period. 

16.12. Customer shall not be released from its obligations under this 

Agreement until the payment of all unpaid amounts, which would include 

but not be limited to all amounts due for delivered Products and all 

Periodic Fees incurred prior to termination. All of the foregoing applies 

notwithstanding any remedies which Brainlab may have under applicable 

law. 

16.13. In the event that an automatic renewal of the Term is set forth in the 

Quote, then all conditions shall continue to apply for any renewal period. 

Should the Customer wish to prevent an automatic renewal, then the 

underlying agreement must be terminated by giving Brainlab written 

notice at least sixty (60) days before the expiration of the then current 

Term. 

16.14. In addition to any sums due hereunder, CUSTOMER AGREES TO PAY 

BRAINLAB'S COLLECTION AND LEGAL EXPENSES AND REASONABLE 

ATTORNEYS’ FEES AS DAMAGES, NOT AS COSTS, in all proceedings 

arising under this Agreement, including without limitation in, exercising 

any of Brainlab's rights or remedies hereunder, protecting any of 

Brainlab's interests hereunder, in arbitration, and in counterclaims on 

which Brainlab prevails. 

16.15. All rights and remedies of Brainlab hereunder shall be cumulative and 

not alternative. 

17. LIMITATIONS OF LIABILITY AND INDEMNIFICATION 
17.1. Brainlab shall not be liable for delays in performance of, or the inability to 

peform, its contractual obligations which are due to, or hindered by, an 

Acts of God, strike, regulatory difficulties, a pandemic, epidemic, serious 

viral outbreak or any other unforeseen circumstances, whether similar to 

the foregoing or not. The same applies if the delay occurs at Brainlab’s 

suppliers, their sub suppliers, or other sub-contractors. 
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17.2. The total liability of Brainlab shall not exceed any payment received for 

the respective Brainlab Product contributing to the loss or damage 

claimed. The foregoing shall apply to any and all claims, including but not 

limited to tort claims. 

17.3. Brainlab (and its affiliates) shall not be liable for any loss of use, revenue 

or anticipated profits, loss of business, loss of stored or transmitted data, 

interruption of service, or for indirect, incidental, unforeseen, special, 

punitive or consequential damages arising out of or in connection with this 

agreement or the sale or use of Brainlab’s products, whether in any action 

in warranty, contract, tort (including without limitation, negligence or strict 

liability) arising out of or in any connection with the use of, of the inability 

to use, the products. 

17.4. In no event shall Brainlab’s liability hereunder exceed the actual loss or 

damage sustained by Customer. 

17.5. Brainlab shall not be liable for any damage caused by (i) the use of 

purchased goods before performance of the acceptance test according 

to Section 9 above; (ii) the use, operation, service, modification of Brainlab 

products contrary to relevant manuals, written warnings, automated 

warnings, or instructions of Brainlab personnel; (iii) the use of Brainlab 

products in conjunction with third party products, unless this use has been 

expressly authorized in writing by Brainlab; and (iv) the use of any product 

supplied by Brainlab as a convenience to the Customer that is not 

manufactured by Brainlab and is not generally offered by Brainlab. 

17.6. With respect to bodily injury or death to third parties, Brainlab’s liability 

shall be restricted to an equitable proportion as reflects its relative fault in 

relation to Customer’s contribution to the injury or death of the third party. 

17.7. Customer agrees to defend, indemnify and hold harmless Brainlab  from 

and against any and all liabilities, judgments, awards, settlements, losses, 

damages and expenses in connection with any third party claim, suit, or 

other action arising from (i) the negligence and willful misconduct of the 

Customer or its directors, officers, or employees; (ii) use of the Brainlab 

products prior to completion of the applicable acceptance by anyone 

other than Brainlab personnel; (iii) use, operation, service, modification of 

the Brainlab products contrary to relevant manuals, written warnings, 

automated warnings, or instructions by Brainlab personnel; (iv) use of the 

Brainlab products in conjunction with third party products, unless the use 

has been expressly authorized in writing by Brainlab; (v) use of any 

product supplied by Brainlab as a convenience to Customer and that is 

not manufactured by Brainlab and is not generally offered by Brainlab; or 

(vi) an infringement of third party rights by any actions or omissions of 

Customer, including but not limited to the disclosure of user data or 

patient data, by way of example, when using Quentry. All other rights, 

including but not limited to damage claims by Brainlab, shall remain 

unaffected. 

18. EXPORT CONTROL 
18.1. Brainlab shall not be liable for any delay in Delivery or any inability to 

deliver due to export restrictions. In this case, Brainlab may cancel the 

contract and shall not be liable for any damages arising of or in connection 

with such cancellation. 

18.2. Brainlab advises all customers that export regulations may apply to the 

resale of the delivered Products. In addition, Products delivered by 

Brainlab may contain US components (including but not limited to 

hardware, software, technology) in which case compliance with US 

regulations may be required. Customer shall ensure compliance with all 

export regulations applicable to the re-export of the delivered Products. 

19. CONFIDENTIALITY, REGISTRATION, DATA PROTECTION 
19.1. Customer shall keep in confidence all information, including but not 

limited to technical data, product descriptions, and any other information 

which is readily and reasonably identifiable as confidential based on its 

nature and/or the circumstances of its disclosure. For clarification only, 

this shall include but not be limited to information provided verbally. Such 

information shall not be disclosed to any third parties or employees, 

except for employees who are directly involved in the operation of the 

Products on a need to know basis. 

19.2. For the improvement of Products and customer support Brainlab shall be 

entitled to collect statistical data stored on the Products. This data will be 

stored anonymously and used exclusively for internal purposes. 

19.3. Brainlab and Customer undertake to observe the applicable data 

protection regulations. 

19.4. Customer agrees that Brainlab may remotely access the Products at 

Customer’s site within the scope of this agreement, and may process and 

store data in order to perform the remote Services. Customer shall prevent 

accidental access to patient data and other protected data and/or, as 

applicable, obtain the written approval of patients regarding the possibility 

of access to their data by Brainlab in the course of the performance of 

Services. 

19.5. Certain Brainlab Products require a single personal registration of each 

authorized health care professional or administrator using the Product, 

including the user’s location. Customer warrants the correctness of the 

information entered and Brainlab shall grant access to the technology 

subject to validation of such information. This registration information is 

deemed confidential information and governed by the terms of this 

Section 19. 

19.6. Brainlab is entitled to disable or otherwise restrict the access to Brainlab 

Products, including but not limited to deletion of data, whenever Brainlab 

has reasonable evidence that Customer is in violation of Sections 14 or 

19.1.  

20. PROTECTION OF ENVIRONMENT 
20.1. Brainlab shall dispose of any Product packing free of charge and in 

compliance with applicable regulations. 

20.2. Upon end of use, Customer shall dispose of the Products (other than 

Products which are returned to Brainlab) at its own costs pursuant to any 

applicable regulations. Brainlab shall not be required to take back the 

Products or Third Party Products for disposal. 

21. APPLICABLE LAW / ARBITRATION / PARTIAL INVALIDITY/ASSIGNMENT 
21.1. Customer shall comply with all applicable local, state, national and foreign 

laws, treaties, regulations and third-party rights, including, without 

limitation, those related to data privacy (e.g. HIPAA), international 

communications, the transmission of technical or personal information, 

and government regulations. 

21.2. These terms and conditions as well as all contractual and other legal 

relationships between the parties shall be governed by the laws of the 

State of Illinois, USA. Any claim or controversy arising out of or relating to 

these standard terms and/or any other legal relationship between the 

parties shall be settled by arbitration in Chicago, Illinois in accordance 

with the arbitration rules of the American Arbitration Association. The 

dispute shall be heard and determined by one arbitrator, unless any 

party’s claim exceeds USD 1 million, exclusive of interest and attorneys’ 

fees, in which case the dispute shall be heard and determined by three 

arbitrators. Language of the arbitration shall be English. The arbitration 

tribunal shall not award punitive damages. The arbitration shall be final 

and binding, shall be the sole and exclusive remedy regarding any and all 

claims and counterclaims presented, and may not be reviewed by or 

appealed to any court except for enforcement.  

21.3. Nothing in this agreement shall prevent Brainlab from seeking injunctive 

relief or other legal remedy to prevent unauthorized copying, disclosure, 

use, retention, or distribution of Brainlab’s intellectual property or 

confidential information. 

21.4. Brainlab shall have the exclusive right to bring legal action for failure to 

pay for Products and Services furnished in the courts of Brainlab’s 

headquarters. 

21.5. If any part of the terms and conditions is held void or unenforceable, such 

part will be treated as separable, leaving valid the remainder of these 

terms and conditions. The invalid clause will be replaced by the valid 

clause that comes closest to the commercial intention of the invalid 

clause. 

21.6. Brainlab may freely assign this Agreement or its right or obligations under 

this Agreement to any Affiliate, successor-in-interest, or third party. 

Customer may not assign this Agreement or its rights or obligations 

thereunder without the prior written consent of Brainlab. 
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